Introduction
After years of intense discussion and consultations between lawmakers, the government, local civil society organizations and the local office of the United Nations High Commissioner on Refugees ("UNHCR"), the National Assembly of the Republic of Korea 1 passed the Law on the Status and Treatment of Refugees (hereinafter Refugee Act) during the final legislative session of 2011. 2 The Refugee Act, which finally went into effect on July 1, 2013, will give Korea the first separate refugee law in Asia. Many hope that it will usher in a more welcoming era for refugees in Korea.
3
Although the Refugee Act has been generally praised by observers, there has been little critical analysis of its provisions or consideration of whether it will truly be successful in bringing Korea into compliance with its obligations under international refugee law and international human rights law. This essay will attempt to fill this gap by taking a closer examination of the provisions of the law, and assessing whether the law will lead to the effective fulfillment of Korea's international legal duties. This paper is divided into seven parts including short Introduction and Conclusion. After reviewing a brief history of the development of refugee policy in Korea in Part two, Part three will provide an overview of the new law that highlights positive advances over prior Korean practice. Part four will then discuss the improvements of the new law over prior practice. Part five consists of an evaluation of the Refugee Act's compliance with international norms in four key areas, while Part six will discuss the major unanswered questions that remain to be addressed once the act enters into force.
A Brief History of Korean Refugee Policy
In 1992, Korea ratified both the United Nations Convention relating to the Status of 1 The Republic of Korea will be referred to as 'Korea' for the sake of brevity. Refugees of 1951 (hereinafter Refugee Convention) 4 and its 1967 Protocol. 5 For much of the two decades following that ratification, however, Korea remained firmly on the sidelines of the international refugee regime. Although refugee protection provisions were integrated into the Immigration Control Act in 1993, 6 the practical effect was so limited that no single refugee was recognized prior to the year 2001. Korea did begin to welcome large numbers of North Korean escapees during that period, but North Koreans are not considered eligible for refugee status under Korean law because North Korea is constitutionally deemed to be part of (South) Korean territory, and the escapees are therefore considered as Korean nationals with full rights as citizens once they reach the South.
7
With the beginning of the new millennium, Korea made its first steps towards complying with its duties under the Refugee Convention and engaging with the international community on refugee matters. In 2000, Korea joined the UNHCR Executive Committee, where it has occupied a place ever since. A year later it recognized its first refugee and UNHCR opened up a branch office in Seoul.
8
Meaningful progress was slow, however; between 2001 and 2008, only 101 refugees were recognized, out of a total of 2,072 applications.
9 Korean refugee recognition procedures were frequently criticized as inadequate, by both domestic and international observers.
10
Over the past few years, however, the Korean government has taken a renewed interest in refugee issues, due in part to the powerful advocacy work of a handful of recently formed local NGOs and the sustained attention of the Korean National Human Rights Commission, which has issued several recommendations aimed at 17 The most important development has been the longawaited passage of the Refugee Act, which provides a significantly updated legal framework for addressing refugee matters in Korea.
Overview of the Refugee Act
The Refugee Act is composed of six chapters with 47 articles. 18 After an initial chapter of general articles, chapter two of the Act addresses refugee status application and determination. It details the determination process and introduces a so-called fast track process, that allows the Minister of Justice to "omit part of the determination process" in cases of claimant untruthfulness, reapplication without material change in circumstances, or where the asylum claim comes after a year when the claimant's visa is about to expire, or in order to delay implementation of a removal order.
19
Several provisions then describe the factual investigation procedures and detail the rights of applicants to legal aid; the presence of a trusted individual at interviews; the use of an interpreter, and access to documents related to their case. 20 There is protection for the confidentiality of the proceedings. 21 The refugee recognition process is subject to a six month time limit, extendable an additional six months if there are unavoidable circumstances.
22
Following these clauses, the Act outlines the appeals process. Denials, cancellations and withdrawals of refugee status may be appealed to the Minister of Justice within 30 days.
23 The Minister of Justice will then without delay refer the case to the Refugee Committee, which will conduct a factual investigation, either directly or through refugee research officers. After this review, the Ministry of Justice must make a decision within six months of receipt of the appeal, but if this is impossible due to unavoidable circumstances, the deadline can be extended an additional six months. Finally, Article 24 states that the Minister of Justice may permit the resettlement of refugees after review by the Foreigners' Policy Committee.
24
Chapter three of the Refugee Act addresses the structure and operation of the Refugee Committee (hereinafter the Committee), which is tasked with reviewing appeals from asylum denials or cancellations. 25 The Committee consists of up to fifteen members, appointed by the Ministry of Justice, who will be either licensed lawyers; academics with titles of associate professor or higher; members of the government who at the fourth level or above who are or were in charge of refugee matters; or persons with other professional experience or expertise in refugee matters. 26 UNHCR is nor represented on the Committee, but is permitted to interview an asylum-seeker and submit opinions in asylum applications or appeals.
27
Chapter four deals with the treatment of recognized refugees and others. The first section provides that recognized refugees must be "treated in accordance with 
Improvements over Prior Practice
In many ways, the Refugee Act presents a clear improvement over present Korean practice. As a starting point, the Refugee Act allows asylum claims to be filed from ports of entry. 35 This seemingly basic provision represents a change from current practice, which prohibits the filing of claims at airports. 36 For the first time, the Refugee Act provides explicit rights to legal assistance and translated documents, guaranteed access to information for applicants, and explicit protections of confidentiality. The six month time limit for refugee determinations should speed up 28 Id. art. 30(1). 29 Id. arts. 31-33(1). 30 Id. arts. 34-36. 31 Id. art. 37(1). 32 Id. art. 39. 33 Id. arts. 40-43. 34 Id. art. 44. 35 Id. art. 6.
36 Supra note 3, at 9.
the process compared to past years, when two or three year waits were common.
37
Work permits for asylum-seekers will be discretionary for asylum-seekers after six months, rather than one year, as in the current regulations. 38 In general, the clauses allowing the discretionary provision of social benefits in the Refugee Act may be inadequate, but still represent an improvement over the current scheme, where such provisions are absent altogether (although refugees and asylum-seekers are sometimes able to receive benefits pursuant to other laws).
Perhaps the most highly anticipated new provision is the authorization of resettlement, as anticipated by Article 24 of the new law.
39 While the number of resettled refugees is unlikely be high in coming years, Korea's decision to consider a program is significant. To date, Japan is the only country in Asia to have resettled refugees, so if Korea follows suit it will send a powerful signal to other Asian nations that resettlement plays an important role in a country's refugee policy.
Does the Refugee Act Comply with International Standard?
Korea is subject to a number of binding international legal laws in its treatment of asylum-seekers and refugees. The most important of these is the Refugee Convention. However, it is equally bound by the major human rights treaties, such as the International Covenant on Civil and Political Rights ("ICCPR") 40 and
International Covenant on Economic and Social Rights ("ICESCR"), 41 both of which Korea acceded to in 1990. While these human rights treaties do not focus on refugees, they do provide refugees with a number of important rights, as has been recognized by their respective treaty bodies and other commentators. Although the Refugee Act was drafted in consultation with civil society groups and with significant input from UNHCR, it does not necessarily mean that the final bill in all ways complies with these international obligations. In fact, at the end of the day, the Refugee Act was a political compromise that rejected many suggestions from UNHCR and others. In this section, the author will evaluate the Refugee Act's compliance with international standard in four key areas: detention; refugee determination and appeals procedures; rights of asylum-seekers; and treatment of recognized refugees and individuals with humanitarian status.
A. Detention
The use of detention in the refugee context is almost always troublesome. As a general rule, Article 12(1) of ICCPR states that: "Everyone lawfully within the territory of a state shall, within that territory, have the right of liberty of movement and freedom to choose his residence." 42 UNHCR has stated that "as a general
principle, asylum-seekers should not be detained." 43 There are, however, a few exceptions to this rule. According to ExCom Conclusion No. 44, detention of asylum-seekers is only permissible in the following condition: where the asylum seeker's identity is undetermined or in dispute; to determine the elements on which the asylum claim is based (not extending to the merits of the claim); in cases where the asylum seeker has destroyed their identity documents or used fraudulent documents, or to protect national security and public order.
44
The Refugee Act only explicitly allows for detention in order to determine identity. Such detention is limited in duration to ten days, with a possible extension of up to ten more days where verification of identity is delayed due to unavoidable circumstances. 45 The maximum length of time is consistent with international standard, although some countries permit a much shorter period of detention in order to determine identity. in airports. Article 6(3) of the Act states that, for applications at a port of entry, the Minister of Justice "shall decide within seven days of the submission of a refugee status application whether to refer the application to the refugee status determination procedure." 47 This appears to create a loophole in the process, whereby airport immigration authorities would in practice be able to detain individuals for up to seven days before deciding whether or not to commence a refugee status determination. The Refugee Act does not provide for any protections or access to assistance for individuals in this position, which runs contrary to international standard. 48 In addition, there is neither guidance as to when the Ministry of Justice is permitted to decide not to refer an asylum claim for determination, nor realistic recourse or appeals process to this decision, given that it seems likely to result in the applicant's immediate deportation. Therefore, Article 6(3) has the potential to violate not only the freedom of movement, but also basic due process principle, as laid down at Article 9(4) of ICCPR, which states that: "Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings before a court, in order that court may decide without delay on the lawfulness of his detention and order his release if the detention is not lawful."
49

B. Refugee Determination Procedure
An effective determination and appeals procedure is necessary for a country to fulfill the Refugee Convention's non-refoulement obligation. 50 Detailed requirements are not contained in the Convention itself, although the UNHCR Executive Committee has issued some recommendations on the subject. In addition, some claim that Article 14 of ICCPR imposes procedural requirements on the determination process.
51
While the refugee determination procedure in the Refugee Act is in most ways consistent with international standard, there are a few provisions questionable. E.g., Article 18 of the Refugee Act obliges the Minister of Justice to recognize an applicant 47 Refugee Act art. 6(3). 48 See, e.g., Global Consultations on International Protection/Third Track: Asylum Processes (Fair and Efficient Asylum Procedures), U.N. Doc. EC/GC/01/12 (May 31, 2001), ¶ 23 ("Access to legal advice, to UNHCR and to non-governmental organizations working on behalf of UNHCR is also critical … in an airport transit zone."). 49 ICCPR art. 9(4). In the refugee context, this principle has been emphasized but the UNHCR Executive Committee, which has stated that "detention measures taken in respect of refugees and asylum-seekers should be subject to judicial or administrative review. as a refugee if the refugee status application 'has merit.' 52 UNHCR commented that it would have been preferable to recognize any person who is determined to be a refugee pursuant to the definition in the Refugee Convention. 53 The existing terminology should effectively lead to much the same conclusion, however, as merit will presumably be judged according to the refugee definition in Article 2 of the Refugee Act.
As the UNHCR Executive Committee has emphasized, the provision of interpretation and translation services should be considered a basic requirement in order to properly determine refugee status.
54 This is especially true in Korea, as very few asylum-seekers will speak Korean. The Refugee Act provides for translation and interpretation during interviews in Articles 14 and 15. However, there are no requirements that denial notices must be translated into a language that the applicant understands. This could present a problem because international law on refugee (and the Refugee Act) anticipate an appellate process for refugee denials, but the availability of an appeal could be practically limited if claimants cannot understand the reasons for denial of refugee status.
55
Perhaps the most problematic provision is the "fast track procedure," 56 which was inserted into the Refugee Act at the last minute and without consultation with other stakeholders. 57 This provision allows the Minister of Justice to "omit part of the determination process" in three circumstances, namely, where: (1) the asylum seeker was untruthful or concealed facts in their application; (2) re-applied for refugee status without experiencing a material change in circumstances; or (3) filed an application after staying in Korea for one year or longer when the expiration of his or her sojourn period was imminent, or who filed for the purpose of delaying the enforcement of a removal order. 
C. Economic and Social Rights of Asylum-Seekers
Both ICESCR and the Refugee Convention mandate that parties must provide for the basic economic and social rights of asylum-seekers. ICESCR protects, inter alia, the right to work; right to social security; right to adequate food, clothes and housing, and right to health. 62 States may not discriminate them based on nationality in the provision of such rights. 63 Meanwhile, Articles 20-24 of the Refugee Convention outline the basic welfare rights, most notably that refugees should be given: as favorable treatment as possible, and in any case no less favorable than similarly situated aliens, with regard to housing; the same treatment as nationals with respect to elementary education; the same treatment as nationals with respect to public relief and assistance, and the same treatment as nationals with respect to labor legislation and social security. 64 It should be stressed that refugee status adheres under international law as soon as an individual fulfills the criteria in the Refugee Convention, which necessarily occurs prior to State determination. 65 Thus, in order to fully comply with the Refugee Convention, the aforementioned rights must be protected for asylum-seekers as well as recognized refugees.
66
While the Refugee Act may be an improvement over current practice in that respect, it still falls well below international standards. In large part, this is due to the discretionary nature of the Refugee Act's various rights provisions as follows: Article 40 provides that the Minister of Justice may provide living and other expenses as determined by Presidential Decree; Article 41 states that the Minister of Justice may establish and operate residential facilities as determined by Presidential Decree; Article 42 states that the Minister of Justice may provide health services as determined by Presidential Decree; and Article 43 specifies that refugee status applicants and their families may receive primary and secondary education at the same level as Korean nationals.
67 Should these benefits be denied, Korea will be out of compliance with both ICESCR and the Refugee Convention. Even these weak provisions are further limited by Article 44, which states that the preceding benefits may be partly or wholly limited by Presidential Decree for, among others, applicants who are administratively appealing or litigating a denial of refugee status. 68 This provision, in addition to threatening the economic and social rights of asylumseekers, can also negate the possibility of appealing a denial of asylum, if an asylumseeker would have no means of surviving while an appeal is heard. While the weakness of provisions on the economic and social rights of asylumseekers in Korea's new legislation is troubling, it should be pointed out that other developed countries have also been criticized for insufficiently providing for the welfare of asylum-seekers. In the European Union, e.g., conditions for asylum seekers are currently regulated by the 2003 Reception Conditions Directive, 69 although an amended directive is in the process of being adopted. 70 The current
Reception Conditions Directive provides inter alia that Member States "shall make provisions on material reception conditions to ensure a standard of living adequate for the health of applicants and capable of ensuring their subsistence."
71
Various member States have been strongly criticized for not fulfilling these terms, however, most notably Greece, where asylum-seekers have in recent years endured widespread destitution, homelessness and lack of medical care despite their legal right to adequate material conditions in reception centers and free medical treatment, employment and education. 72 Meanwhile, in the United States, which has not ratified ICESCR, welfare and public benefits are only given to 'qualified aliens,' defined as aliens who are granted asylum or refugees who are admitted to the United States. 73 Many asylum-seekers in the United States are in fact subject to detention, sometimes for months or years at a time.
74
Perhaps the biggest concern of asylum applicants is whether they will either have the right to work or be able to benefit from support from the government. Unfortunately, the Refugee Act does not assure either of these. While Article 40 of the Refugee Act provides that the government "may provide living and other expenses" and may permit an applicant to work after six months has elapsed since the application, neither of these are mandatory.
75 If the Korean government exercise its discretion to deny either financial support or a work permit, it is likely to violate binding obligations the right to work provision of ICESCR, 76 as well as the mandate to "recognize the right of everyone to an adequate standard of living for himself and his family."
77
D. Treatment of Recognized Refugees and Individuals with Humanitarian Status
Many of the rights that refugees are entitled to under the Refugee Convention are left out of the Refugee Act even for recognized refugees. There are no provisions on the right to own property, freedom of association, equal treatment with nationals regarding housing, or freedom of movement which have been protected by the Refugee Convention. 78 Some of these issues are addressed elsewhere in Korean laws of general applicability, but their inclusion in the Refugee Act would have nevertheless helped provide a stronger bulwark against discrimination.
Nor is there any provision on naturalization, despite Korea's obligations under Article 34 of the Refugee Convention to "make every effort to expedite naturalization proceedings and to reduce as far as possible the charges and costs of such proceedings." 79 An earlier draft of the Refugee Act dealt with that obligation by stating that recognized refugees who had lived in Korea for over three years with a permanent address could be naturalized. 80 This provision was omitted from the final language of the Refugee Act. While non-refugees are not protected by the Refugee Convention, they still are entitled to rights under international human rights treaties. Thus, it is quite concerning that the Refugee Act gives the government discretion to grant work permits to individuals with humanitarian status. It does not, however, provide any other rights or benefits.
81 In fact, earlier drafts of the bill did contain such protections;
UNHCR in its comments "applaud[ed] the granting of the rights refugees have to individuals with humanitarian status." 82 The excision of these clauses creates the possibility of violations of various basic economic and social rights, should they be discriminated against in terms of social protection, health care, educational or other critical services.
Outstanding Implementation Questions
When considering the potential compliance of the Refugee Act with international standards, four broad questions regarding implementation remain. The first question is how the Korean government will exercise the considerable discretion granted to it in the Refugee Act. As previously noted, the government has maintained discretion to award or deny work permits, living expenses, medical and residential services to asylum-seekers under Articles 40-42 of the Refugee Act. Work permits for humanitarian status holders are discretionary under Article 49. Should these be denied, Korea will likely be in breach of its obligations under ICESCR and the Refugee Convention. Additional guidance on these matters should be forthcoming when the Presidential Decree on enforcement of the Refugee Act is issued by the Ministry of Justice. 86 There are reasons to hope that the passage of the Refugee Act will help increase that rate. For one thing, the newly formed Refugee Committee and its Refugee Research Officers are likely to have more expertise in refugee issues than their current counterparts, which could help them to recognize valid claims. 87 Also, increased provision of translators and legal aid could help asylum-seekers to effectively make their case. Finally, Article 9, which specifies that the Minister of Justice shall "make all efforts to collect evidence favorable to a refugee status applicant and shall use such evidence in the determination process" may spur a shift within the Ministry of Justice towards a more welcoming stance, although that is far from assured.
88
The third question regarding the new regime is whether the law will be applied fairly and equally for Chinese asylum-seekers. Korea should be a natural destination for Chinese nationals fleeing persecution, given the two countries' geographical proximity and cultural similarities. However, the Ministry of Justice has yet to recognize a single refugee from China through its refugee determination process.
89
As of the end of 2011, Korea had granted asylum to six Chinese nationals (out of 356 applicants during that period), but each of these resulted from either the Seoul Administrative Court or Korean Supreme Court overturning asylum denials, rather than a positive initial determination. 90 By contrast, the global total recognition rate (including both refugee status and supplementary protection) for Chinese nationals was 56% in 2011.
91
Unsurprisingly, this trend has led Chinese asylum claims in Korea to slow to a trickle. In 2010 and 2011, a total of only fifteen asylum claims were filed in Korea by Chinese nationals, 92 a tiny fraction of the 46,000 claims made by Chinese nationals worldwide in those two years. 93 Although officials would be reluctant to admit such considerations, observers have noted that Korean officials may be reluctant to recognize Chinese refugees out of fear -whether justified or not -of harming diplomatic relations between the two countries. 94 While this political dynamic is unlikely to be affected by the passage of the Refugee Act, it would nevertheless be hard to argue that Korea is fulfilling its non-refoulement obligation if the Ministry of Justice continues its policy of uniformly rejecting Chinese applicants. The final question is whether the new reception center that is being constructed will be managed appropriately so as to protect the rights of asylum-seekers. To be sure, there is nothing at this point to indicate that this center will be a negative development. They hope that the center will provide asylum claimants with a supporting environment for, needed services, and assist in their integration into the community. However, there are serious worries about the center from domestic civil society organizations, who have criticized the center for being isolated from Seoul and work opportunities. 95 Others have stressed the need to ensure freedom of movement for asylum-seekers staying there.
Conclusion
As this essay demonstrates, the new Korean Refugee Act is not perfect. There are certain elements that are inconsistent with international legal standard contained in the Refugee Convention and international human rights treaties. There are also important questions relating to implementation that remain to be answered. In the coming years, it will be important for the increasingly active Korean civil society organizations involved in refugee issues to maintain pressure on the government to follow through on its international commitments. Nevertheless, it is worth stressing that the Refugee Act represents a major improvement over the current framework. When taken together with other developments of the past few years, moreover, it represents a welcome new engagement with the international refugee regime. In a region where relatively few nations have ratified the Refugee Convention, and even fewer comply with it, the positive example of engagement by a regional peer should not be downplayed. While such a development could not have been foreseen five years ago, one can now legitimately point to the Refugee Act as evidence of Korea showing leadership on refugee issues and progressing towards a coherent refugee policy that is largely, although not entirely, consistent with its international obligations.
